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Practice Tip: Jones has made a hard ask even harder by erecting a procedural barrier to
obtaining — indeed, even requesting — deferral of your client’s mandatory surcharges in
conjunction with sentencing. That said, we point you to Justice Daniel Conviser’s thorough and
thoughtful critique of Jones in People v. Tookes, 52 Misc.3d 956 (Sup.Ct. N.Y. Co. June 8§,
2016). Beyond identifying certain analytical and practical flaws in the Jones decision, Justice
Conviser notes, and it occurs to us as well, that a motion for resentencing could be brought
essentially contemporaneously with sentencing. That is, as Justice Conviser wrote, it “might
perhaps be as simple as a defense attorney, following the imposition of a sentence, saying
something like ‘I now move to resentence may client. In that resentencing we ask that his
surcharges and fees be deferred.”” 1d. at 968. That construction comports with the Jones Court’s
repeated observations that a deferral can be sought “at any time after sentencing, id. (citing
Jones). Indeed, a later resentencing motion potentially gives rise to further confusion, as CPL §
420.10(5) (as Justice Conviser pointed out) contemplates a unitary procedure, while the Court of
Appeals has held that the assessment of surcharges and fees are not part of a sentence. See
People v. Guerrero, 12 N.Y.3d 45 (2009).

With that strategy in mind, we further suggest that deferral can perhaps become a
bargaining chip in the plea bargaining process — it can potentially provide the benefit that seals
the deal. That is, by bringing the court into the loop and previewing your intention to move for
resentencing on the surcharge, you might have an arrow in your quiver for closing the deal with
and for your client. You’ll be in the best position to know if you have a judge/DA who will see
deferral as a relatively modest concession for the larger benefit of a bargain. But with the option
of moving for resentencing immediately following sentencing, you may have a way for deferral
to factor into the bargaining process, to your client’s advantage.

Beyond the procedural complicator of a resentencing motion, strict adherence to Jones by
the lower courts would make it hard to prevail on the merits — an outcome Jones must have
intended in employing the restrictive “unusual and exceptional” standard it did, a standard even
more restrictive than the Legislature’s “unreasonable hardship” language under CPL§ 420.40(2),
that affords trial courts broad discretion when considering deferral requests of those sentenced to
60 days or less. Indeed, it is not clear who might qualify under the Jones standard, since every
able-bodied inmate can presumably work and earn some prison income, as Justice Conviser also
noted. That said, courts that, pre-Jones, provided deferral relief to defendants making a pittance
while locked away may well continue to exercise their discretion to do so, whether by way of a
defendant’s “resentencing” motion or a motion to defer that is deemed such. In other words, the
law is one thing, the practice on the ground is another.

The hard-hearted Jones decision has made the landscape for deferring mandatory
surcharges a bit more bleak. But you should press the issue. For clients who are desperate for a
deferral, you can, consistent with Jones, move for resentencing immediately following sentence,
and marshal your client’s circumstances as best as possible to try to show why your client is
deserving of relief. You may have a sympathetic court. You can also counsel your client to bring
a motion for deferral (styled as a resentencing motion) once he is confined and his circumstances
become more concrete. While you should manage your client’s expectations given the state of the
law — and alert him that re-entering society with a civil judgment is not that great either — their
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